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IN THE UTAH SUPREME COURT 
STATE OF UTAH, : 
Plaintiff/Appellee, : 
v. 
DAMOND BLAKE, : Case No. 20000967-SC 
Defendant/Appellant. Priority No. 10 
ARGUMENT 
POINT I; THE DEFENDANT FOLLOWED APPROPRIATE PROCEDURE 
TO OBTAIN DOCUMENTS WHICH RELATE TO THE ALLEGED 
VICTIM'S MENTAL HEALTH AND CRIMINAL BACKGROUND. 
The Defendant has received the alleged victim's DCFS records and her 
school grades, therefore, the Appellee is correct in asserting that Mr. Blake has abandoned 
those claims on appeal. 
Appellee claims Defendant took no further action when the third-party 
record custodians refused to turn over the requested records. This is inaccurate. The 
Defendant immediately filed a "motion to compel" discovery. A hearing was held on May 
31, 2000. Defense counsel had prepared orders that she brought to this hearing that she 
would request the judge to sign, directing the agencies to release the documents to defense 
counsel. Because Judge Fuchs ruled in the state's favor, those orders were never signed. 
[Counsel filed a motion to supplement the record with these unsigned orders in June 2002. 
They appear in addendum as Exhibit "A".] 
State v. Pliego. 974 P.2d 279 (Utah 1999), is distinguishable from the case at 
bar. In Pliego, the defendant failed to send subpoenas to the third-party records custodians, 
whereas Mr. Blake sent subpoenas to all the agencies from which he requested records. 
Files Outside of Prosecutor's Possession. In Ritchie, the defendant 
requested files from Children and Youth Services ("CYS"), a protective service agency 
charged with investigating cases of suspected abuse. The prosecution did not have access to 
the CYS files. "But the United States Supreme Court did not seem to attach any importance 
to the fact that the files were not in the prosecutor's possession. In fact, the only statement 
the Court made on this issue was in a footnote that states: '[Tjhere is no suggestion that the 
Commonwealth's prosecutor was given access to the file at any point in the proceedings, or 
that he was aware of its contents.'" Tera JcKowski Peterson, Distrust and Discovery: The 
Impending Debacle in Discovery of Rape Victim's Counseling Records in Utah 2002 U. 
Law Rev. 9. 
As in Ritchie, the files sought in the Utah cases of Cardall, Cramer and 
Martin were not in the prosecutor's possession, yet it was ruled that those files were 
discoverable by the defense. 
POINT II: DEFENDANT DOES NOT HAVE TO MAKE SHOWING OF 
MATERIALITY, ONLY THAT DOCUMENTS EXIST. 
Appellee argues that defendant must make a "threshold materiality showing" 
before an in camera review of files is triggered. Appellee's Br. at 31. Federal and state 
caselaw has defined this to mean that when the defendant requests certain files (detention 
records, mental health records), it is up to the court to review the files for possible material 
evidence. 
2 
The U.S. Supreme Court in Ritchie held that a defendant does have a right to 
discover exculpatory evidence, he just cannot search through the files unsupervised. In 
other words, it is up to the trial court, not the defendant to make the determination of 
whether the files contain material information. Pennsylvania v. Ritchie, 480 U.S. 39, 59 
(1987). The Ritchie Court did not specify what kind of showing Ritchie had to present to 
the trial court in order to receive an in camera review for materiality. Therefore, the only 
showing the defendant had to make to trigger the in camera review was that the CYS files 
existed. Ritchie was aware that the CYS files existed—but he was unaware of any 
information in the CYS files that may help his defense. 
"If a defendant can show with 'reasonable certainty' that exculpatory 
evidence exists which would be favorable to his defense, Ritchie gives him the right to have 
the otherwise confidential records reviewed by the trial court to determine if they contain 
material evidence." Cardall at 85. This standard is very lenient. As stated above, Ritchie 
only knew that the files existed. In State v. Cramer, the defendant requested access to the 
victim's confidential medical files, not knowing if they might contain any exculpatory 
information. The Utah Supreme Court ruled, based on Cardall, that an in camera review 
was required, meaning that defendant had satisfied the standard articulated in Cardall . 
State v. Cramer, 439 Utah Adv.Rep. 15 (2002). 
506)(d)(l) Exception. Appellee claims that the exception allowing 
disclosure of confidential files has not been triggered by Blake: "No privilege exists . . .[a]s 
to communication relevant to an issue of the physical, mental, or emotional condition of the 
patient in any proceeding in which that condition is an element of any claim or defense." 
Utah R. Evid. 506(d)(1).1 She states that Cardall triggered the exception because Cardall 
claimed that the victim was "mentally unstable and an habitual liar," that the "victim falsely 
1
 Any party can raise the issue of the opposing party's mental health. 
Debry v. Goates, 999 P.2d 582, 587 (Utah App. 2000)(allowing husband in 
divorce proceeding to put into question wife's mental state). 
3 
accused another of sexual misconduct" and that "her behavior prompted administration of 
an 'anxiety exam'" 
Certainly that would trigger the 506 exception. However, the Utah Supreme 
Court ruled this year that raising the issue of the credibility of the alleged victim is enough 
to trigger the exception. State v. Cramer, 439 Utah Adv.Rep. 15 (2002) (due process 
requires in camera review of private psychiatric records when defendant claims—without 
specificity—that the victim's credibility is at issue). 
Although not required, Mr. Blake has been more specific than Cramer in 
articulating the reason the alleged victim's credibility is at issue. Cramer provided no reason 
to question the alleged victim's credibility, yet Blake argues that the exchange between 
defense counsel and S.D. at the preliminary hearing concerning prior false allegations has 
heightened questions about S.D.'s credibility: 
GUSTIN: Have you ever accused anybody else of this sort of behavior? 
S.D.: Kind of, I know what I heard and I knew what was said and—but nothing 
happened. Nothing. 
GUSTIN: Have you ever accused anybody else, of your mom's prior boyfriends, 
day or anybody else of this? 
S.D.: No. 
By this exchange, Blake has demonstrated that there is a possible false 
accusation by S.D. The fact that the trial court rejected Blake's interpretation of the above 
testimony is not relevant. And, contrary to Appellee's assertion, mere speculation is 
enough to trigger a review. "In regard to the rest of S.F.'s school psychological records, we 
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hold that Cardall is entitled to an in camera review by the trial court to determine whether 
the records contain information which might be relevant to his defense." Cardall at 86. 
Pretrial Subpoenas for Impeachment Evidence are not Premature. 
Appellee argues that Blake's request for the documents are premature and that his request 
for any documents becomes relevant only after S.D. has testified. App. Br. at 18. However, 
Ritchie, Cardall, Cramer, and Martin all deal with defendant's pretrial discovery of 
documents. Therefore, appellee's claim is groundless. 
POINT III: APPELLEE'S PUBLIC POLICY CONCERNS UNFOUNDED; 
CONCERNS ABOUT WRONGFUL CONVICTION PARAMOUNT. 
Appellee's concern about an alleged victim's hesitancy to speak openly with 
mental health counselor's about their alleged attack is overblown. Black's Law Dictionary 
defines in camera as "in chambers, in private." Black's Law Dictionary 760 (6th ed. 1990). 
An in camera inspection would involve the trial judge privately inspecting a document for 
any material information. This procedure guarantees as much privacy as possible for an 
alleged victim. 
An alleged victim has no right to privacy for false statements made to a 
counselor or statements exonerating a suspect in a crime. This is the type of material 
information that a judge would be looking for in these files. Appellee is probably right to 
assert that "if a sex crime victim's mental health records contain evidence of a prior false 
allegation, if the victim acknowledges the prior allegation at trial, the additional evidence is 
no longer material." Appellee's Br. 9, quoting State v. Rosado, 726 A.2d 1177,1183-1184 
(Conn. App. 1999). 
Just the opposite has happened in this case. When I questioned S.D. about 
other allegations, she seemed to admit prior allegations, but then denied it later. The 
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question of prior false allegations is therefore relevant and the files must be searched for 
possible impeachment information. 
It should be of utmost concern to this Court that a man is facing life in prison 
based on the allegations of one witness. In these "he said—she said" cases with no physical 
evidence, it is critical that a defendant be allowed to investigate the complaining witness' 
credibility. It makes sense that we find this out before trial rather than after, when the 
information the defendant now seeks, would entitle him to a new trial. Limited intrusion 
into an alleged victim's mental health records is outweighed by the serious consequences 
facing the accused. 
Juvenile Rap Sheet and Detention Records. The public policy concerns 
articulated by Appellee do not apply to juvenile or detention records. S.D. admitted that she 
had a conviction for theft "three years ago". The trial judge should be allowed to search 
these files in camera to see if she is being truthful about her prior record or not. Maybe she 
has an extensive record, or she has been convicted of offenses involving her truthfiilness 
(false statements to a police officer or forgery). See State v. Kelly, 554 A.2d 632, 636-638 
(R.I. 1989) (noting that, had the accused not been granted a new trial on other grounds, the 
case would have been remanded for the trial court to conduct an in camera review of a 
witness' juvenile records.) 
POINT IV: NOT ALLOWING DEFENDANT TO QUESTION ALLEGED 
VICTIM IN A 412 HEARING IS AN IMPROPER LIMIT ON CROSS-
EXAMINATION. 
The preliminary hearing judge improperly limited the questions defense 
counsel could ask S.D. He "shut down" questions about S.D's prior sexual history, prior 
false allegations she made about others, the reasons she was in detention, and her drug and 
alcohol use. Preliminary Hearing Transcript pp. 19-23. Both the preliminary hearing judge 
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and the trial judge denied defense counsel's request for a "412 hearing" to ask those 
questions. 
The right to cross-examine includes the opportunity to show "that a witness 
is biased, or that the testimony is exaggerated or unbelievable." United States v. Abel, 9 
U.S. 45,50 (1984); Davis v. Alaska. 415 U.S. 308,316 (1974). The right to confrontation is 
a trial right, designed to prevent improper restrictions on the types of questions that defense 
counsel may ask during cross-examination. Ritchie at 39. 
No statute bars defense counsel from asking the alleged victim—at a 
preliminary hearing- questions about prior sexual abuse, false allegations of abuse or the 
criminal record of the witness. Utah Rule of Evidence 412, may bar admissibility of that 
evidence at trial. Because of that limitation, counsel must ask those questions before trial in 
a closed courtroom to ensure that the alleged victim's privacy and the defendant's 
confrontation rights are not violated. 
Appellee's argument that S.D. is under the age of fourteen is irrelevant. 
Rule 412 applies to all sexual assault victims regardless of age. 
CONCLUSION 
Defendant has made the proper showing under Cardall to trigger an in 
camera review of the records pertaining to S.D.. The risk of a lifetime in prison outweighs 
any public policy interest in keeping such records private, especially when a case such as 
Damond Blake's, hinges on the credibility of one witness. The Defendant should be 
afforded the right to cross-examine the witness at a "412 hearing" on the issues he tried to 
question her about at the preliminary hearing. Defendant Blake seeks an order from this 
Court directing the trial court to conduct an in camera review of the requested records and to 
hold a "412 hearing". 
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RESPECTFULLY SUBMITTED this L2? day of June, 2002 &ky 
SU&aNNfGUSTIN-FURGft 
Attorney Yor Damond Blake 
CERTIFICATE OF SERVICE 
Copies of the foregoing REPLY BRffiF OF APPELLANT were 
mailed/delivered on the IMklav of June, 2002, to MARIAN DECKER, Asst. Attorney 
General, 160 East 300 South, 6th Floor, Salt Lake City, Utah 84114. 
ADDENDUM 
Susanne Gustin-Furgis, 5962 
Attorney for Defendant 
10 West Broadway, Suite 210 
Salt Lake City, Utah 84101 
Telephone: 532-5297 
IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH, 
SALT LAKE DEPARTMENT 





ORDER TO RELEASE RECORDS 
Case No. 981907762 
Judge Dennis Fuchs 
IT IS HEREBY ORDERED that Sandy Counseling Center, 3540 
South 4000 West, WVC, UT 84120 release all mental health records, 
including but not limited to, counselor notes of interviews, 
pertaining to client Shauna Demorest, d.o.b. 4/30/85. One of her 
counselor's names was Diana Lynn (last name unknown). 
Dated this day of May, 2000. 
DENNIS M. FUCHS 
JUDGE 
CERTIFICATE OF DELIVERY 
I hereby certify that the ORDER TO RELEASE RECORDS was 
mailed/delivered to the District Attorney on this day of May, 
2000. 
Susanne Gustin-Furgis, 5962 
Attorney for Defendant 
10 West Broadway, Suite 210 
Salt Lake City, Utah 84101 
Telephone: 532-5297 
IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH, 
SALT LAKE DEPARTMENT 





ORDER TO RELEASE RECORDS 
Case No. 981907762 
Judge Dennis Fuchs 
IT IS HEREBY ORDERED that Kennedy Junior High School, West 
Valley City, Utah, release all school records pertaining to Shauna 
Demorest, d.o.b. 4/30/85. 
Dated this day of May, 2000. 
DENNIS M. FUCHS 
Third District Judge 
CERTIFICATE OF DELIVERY 
I hereby certify that the ORDER TO RELEASE RECORDS was 
mailed/delivered to the District Attorney on this day of May, 
2000. 
Susanne Gustin-Furgis, 5962 
Attorney for Defendant 
10 West Broadway, Suite 210 
Salt Lake City, Utah 84101 
Telephone: 532-5297 
IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH, 
SALT LAKE DEPARTMENT 





ORDER TO RELEASE RECORDS 
Case No. 981907762 
Judge Dennis Fuchs 
IT IS HEREBY ORDERED that the Utah Division of Child & 
Family Services release all records, including but not limited to, 
transcripts/notes of interviews, videotapes, and audiotapes 
pertaining to Shauna Demorest, d.o.b. 4/3 0/85. 
Dated this day of May, 2000. 
DENNIS M. FUCHS 
Third District Judge 
CERTIFICATE OF DELIVERY 
I hereby certify that the ORDER TO RELEASE RECORDS was 
mailed/delivered to the District Attorney on this day of May, 
2000. 
Susanne Gustin-Furgis, 5962 
Attorney for Defendant 
10 West Broadway, Suite 210 
Salt Lake City, Utah 84101 
Telephone: 532-5297 
IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH, 
SALT LAKE DEPARTMENT 





ORDER TO RELEASE RECORDS 
Case No. 981907762 
Judge Dennis Fuchs 
IT IS HEREBY ORDERED that the Children's Justice Center 
release all records pertaining to Shauna Demorest, d.o.b. 4/30/85, 
This includes, but is not limited to counselor notes/transcripts, 
videotapes, and audiotapes of interviews with persons pertaining to 
Shauna Demorest. 
Dated this day of May, 2000. 
DENNIS M. FUCHS 
Third District Judge 
CERTIFICATE OF DELIVERY 
I hereby certify that the ORDER TO RELEASE RECORDS was 
mailed/delivered to the District Attorney on this day of May, 
2000. 
Susanne Gustin-Furgis, 5962 
Attorney for Defendant 
10 West Broadway, Suite 210 
Salt Lake City, Utah 84101 
Telephone: 532-5297 
IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH, 
SALT LAKE DEPARTMENT 





ORDER TO RELEASE RECORDS 
Case No. 981907762 
Judge Dennis Fuchs 
IT IS HEREBY ORDERED that the Third District Juvenile Court 
release all records pertaining to Shauna Demorest, d.o.b. 4/30/85. 
Dated this day of May, 2000. 
DENNIS M. FUCHS 
Third District Judge 
CERTIFICATE OF DELIVERY 
I hereby certify that the ORDER TO RELEASE RECORDS was 
mailed/delivered to the District Attorney on this day of May, 
2000. 
Susanne Gustin-Furgis, 5962 
Attorney for Defendant 
10 West Broadway, Suite 210 
Salt Lake City, Utah 84101 
Telephone: 532-5297 
IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH, 
SALT LAKE DEPARTMENT 





ORDER TO RELEASE RECORDS 
Case No. 981907762 
Judge Dennis Fuchs 
IT IS HEREBY ORDERED that the Salt Lake County Juvenile 
Detention Center release all records pertaining to Shauna Demorest, 
d.o.b. 4/30/85. 
Dated this day of May, 2000. 
DENNIS M. FUCHS 
Third District Judge 
CERTIFICATE OF DELIVERY 
I hereby certify that the ORDER TO RELEASE RECORDS was 
mailed/delivered to the District Attorney on this day of May, 
2000. 
